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ALTAMONT PHARMACY. INC, ct a]„, Praintiffs, va. ABBOTT LABORATO^ 

RELS, fit a)., Defend nnts. BAKER'S PHARMACY, et aL, PlninttiTa, v&, ABBOTT 

LABORATORIES, et rI.. DefendaiKs, MEIJER^ INC., Plaintiff, va, ABBOTT 
LABORATORIES, et fl]., Dcfendanta- PUBLIX SUPERMARKETS, Plftintlff, vs. 

ABBOTT LABORATORIES^ et al., Defendants, 

94 C 62S2, 95 C 2015, 95 C 1940, 95 C 246 

UNITED STATES DISTRICT COURT FOR THE PfORTHERN DISTRICT OF 

iLLIinrOIS, EASTERN DIVISION 



2002 US. Dlxt, LE?CIS 7S9; 20&3-1 Trade Cos. {CCH} P73,603 

.lAniiaty IT^, 2(102, Decided 
January 1 j^ 2002, Docketed 



DISPOSITION: m] PTaintiiTs" niotions to transfer 
rtieir c^es to ttie Eastern District of New York granted. 

CASE SUMMARY; 



PROCEDURAL POSTURE: PlaintitT retail phamiHciog 

filed 3uit against virtnally al] of the leading manufactur- 
ers and wholesalers of braind name prescription drufis^ 
alleging violations of the federal antitrust laws. Plaintiffs 

moved to transfer tlicir ca^es, 

OVERVIEW; The court found that the retail pharmacies 
showed that the conveoience of the parties and witnesses 
and the interest of justice would have been furthered by 
transfbrrinM the cases. Conversely, Uie matigfacturere and 
wholesalers of brand name prescription drugj& failed to 
ghow that they would h&ve been prejudiced if their cases 
were transferred. Virtually all of the manufflctui^ defen- 
dants had corporate headquarters or principal places of 
business m the other district; Also, compglsoiy process 
of more witnesses could have been obtained if the cases 
were tried in tlie other district. 

OUTCOME; Ibe retail phamnacies' motion to trangfcr 
their cases wag granted. 

Lc]dsNcxis(R) Hegdnotes 



Ovil Pr&cedure > Venue > Federal Venue Transfers > 

Conv£ai&tce Transfers 

CMtPfocedare > V&tue > Multidhtrkr Litigattoit 



[HNIJ A district court to which cases have been trans- 
ferred pursuant to 28 aS.C.S. § 1407 for pretrial pro- 
ceedings cannot, after conclusion of the pretrial proceed- 
ings, transfer the case to itself for nial under 28 U,S.C.S 
^ 1404(^1 



Ovii Procedure > Venae > Federal Venue Transfers > 
Convenience Tirtms/ers 

[HN2] Under 2* US.C.S. § J404(a\ a district conn 
may, for the convenience of the parties and the witnesse."; 
and b the interest of justice, transfer any civil action to 
any other district or division where it might have been 
brought, 2S U.S.aS. § I404{^). It is weTl-established 
that a decision to transfer a case is committed to the dis- 
nrict court's sound discretion, A case may be transferred 
pursuant to 2S aS.CS. f I404(n) if the movant meets 
h]s burden of showing that: (1) venue is proper in both 
the transferor and transferee court; (2) transfer is for the 
convenience of the parties and witnesses; and (3) transfer 
is in the interest of justice. These factors are not rigid, 
but rather are best viewed as placeholder for a broader 
set of considerattonSj the contoun of which turn upon the 
facts of each case. 



Cfvtl Pr&cedure > Vettue > Federal Venue jyansfers > 
General Oi^ery^iew 

[HN3] m the context of 25 U.S.CS § 1404. analysing 
the convenience of the witnesscSj the court must evaluajte 
a number of femtora, such as: (1) die number of witnesses 
located in each district; (2) the relative ease of access to 
sources of proof; (3) the availability of compuisoiy proc- 
ess for the attendance of unwilling witnesses; (4) the cost 
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of obtainirg the afttcndance tsf witneaseg ■ and (5) the situs 
of material events. The convenience of the witnesses is 
often viewed m the most important factor to be consid- 
ered r 



Gvil Procedare > Discovery > Methods > Requests for 
Production dS: Fnspectton 
Civit Procedure > Pretrial MaUers > Subpoenas 
[HN4] Sec Fed. R. Cfv, P. ^5^?)^). 



Civil Procedure > Vettue > Federal V&tue Transfers > 
Convenience Tranxfers 

[HN5] Tn the context of 25 U.S.C.S. § 1404, the thfrd 
factor the court must consider Js whether a transfer is in 
the interest of justice. To make this determination, the 
court must analyze: (I) the Telatlon of the communiiy to 
the issue of the litigaticm; (2) the court's familiarity with 
applicable law; and (3) the congestion of the respective 
comt dockets. When considering this thn-d fector, the 
conrt grants considerable weight to the plaintffTs choice 
of forum. In addition, the admintsitration of justice is 
better served when the action is Ifti^ted in the forum 
that is closer to the action. 

COUNSEL: For BAKER'S PHARMACY, BOlxmC- 
BROOK PHARMACY, INC., BURGLAND DRUG, 
INC., DAVIDSON DRUGS, GABLE FAMILY 
PHARMACY, SCHLEPER PHARMACY, INC., SEN- 
TRY DRUG, INC., TJ.T. PHARMACY, INC, POR- 
TERS VILLAGE RX, PIIARMACY CONSULTANTS, 
INC., BENCH! INC, G & G PHARMACY, INC., WBC 
PIIARMACTES, INC., plaii]tiflf:<! (95-CV-20U): Melvyn 
T. Weiaa, Milbete, Weiss, Berahad, Hynes & Lerach 
LLP, New York, NY. 

For BAKER'S PHARMACY, BOLINGBROOK 
PHARMACY, INC., BURGLAND DRUG, INC, 
CLARENDON PHARMACY CONSULTANTS, INC.. 
DAVIDSON DRUGS, GABLE FAMILY PHARMACY, 
SCKLEPER PHARMACY, INC., SENTRY DRUG, 
INC., T.J.T, PHARMACY, INC., PORTERS VILLAGE 
R^. PHARMACY CONSULTANTS, INC,, BENCHI 
INC, G & G PHARMACY, INC., WBC PHARMA- 
CIES, INC., plaintiffs (95-CV-20I5): Mary Mclnnis 
Boicg, Maty Boies & Associates, Bedford, NY. 

For BAKER'S PHARMACY, BOLINGBROOK 
PHARMACY, INC., BURGLAND DRUG, INC., 
CLARENDON PHARMACY CONSULTANTS, INC., 
DAVIDSON DRUGS, GABLE FAMILY PHARMACY, 
SCHLEPER PHARMACY, INC., SENTRY DRUG, 
mC„ T.J.Th PHARMACY, INC., PORTERS f*21 VIL- 
LAGE RX, PHARMACY CONSULTANTS, INC., 



BENCHI E^C, G & G PHARMACY, INC., WBC 
PHARMACIES, INC., plaintiffs (95-CV-2015); Terry 
Rose Sounders, Law Offices of Terry Rose Sautiders, 
Chicago, IL. 

JUDGES: Charies P. Kocoras, United States District 
Judge. 

OPINION BY: Charles P. Kocoraa 

OPINION: 

MEMORANPUM OPINION 

CHARLES P. KOCORAS, District Jvdge: 

This matter is before the court ori Plaintiffs' motions 
to transfer ihctr cases to the Eastern District of New 
York. For tlie following reasons, the motion is granted. 

BACKGROUND 

In the early 1990',^, tens of thousands of retail phar- 
macies of various sizcg filed snit against virtually nil of 
the leading manufacturers and wholesalers of brand 
name prescripiicn drugs, alleging violations of the fed- 
eral Eintitrust laws. Pursuant to the orders of the Judicial 
Panel for Multidistrict Litigation (the '^MDL Panel"), the 
cases were transferred to this court for coordinated or 
consolidated pretrial proceedmgs as In re Brijnd Nam^ 
Fre,^aripThf2 Drugis Anfi'tmst Litig., 2001 U.S. Dixt. 
LEXIS 1 859 1, Civ. NOh 94 C 897, MDL 997. In late 
1994, this court certified a class of plnintiffs pursuant to 
Rrjle 23fh)f3) of the Federal Rules of Civil Procedure 
Ctiie "Class"). A number of plauitiffs, [*3] including 
those curreDtly before the court, opted out of the Class, 
For the sake of clarify and simplicfty, the opt-out plain^ 
tiffs iTiviplved in the cases at bar are referred to m two 
opt-out plainttfT groups. One opt-out plaintiff group has 
twe c&ses in this district: Altaniont Phannaey, Inc. v. 
Abbott Lab,, Inc., Civ. No. 94 C 62S2 and Baker's Phar- 
macy V. Abbott Lnb., Civ. No. 95 C 2015 (the 
"Boiea/Gravante plaintiff*;"). The other opt^jut plaintiff 
group also has two cascfi in this district: Meijer, Inc. v. 
Abbott Lab., Inc., Civ. No, 95 C 1940 and Publix Su- 
permarkets V. Abbott Lab,, Civ. No. 95 C 0246 (the 
"Malley's plaintlffe*'). Where the court refers to Tlam- 
tifft^ it makes reference to both groupSn 

On March 22, 20&L this court recommended to the 
MDL Panel that the Sherman Act claims be remanded to 
the District Courts from which the transfers were made. 
The Defendant manufacturers subsequently asked this 
court to refer all the opt-out plamtiffs' cases to a settle- 
ment judge. This court granted their request and referred 
tliose cases to Magistrate Judge Keys. The settlement 
effiarts were not successftil with respect to the cases be- 
ibre the court 
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The MDL Panel adopted [*4J thfg court's recom- 
mendation to remand the Sherman Act claims on Octo- 
ber 19 of tiiia year. The Boies/Gmvantc plaintiff and the 
Malley^s plaintifEs have now moved ihfs court pursuant 
to 23 as.C. § I^04(r) C§ 1404(a)'') to transfer their 
cases to the Eastern District of New York, Although the 
parties have filed separate papers with regard to the 
Boies/Gravante plaintij^ on the one hand and the Mai- 
]ey^s plaintiSs on the other, the papers pregent virtually 
idcrticBl issues of law and fact for the purpose of the 
parties^ motions to transfer. Therefore, in the interests of 
judicial economy, the court considers the motion* to- 
gether and our holdmg applies equally to both, 

DISCUSSION 

As a prelmiinary matter, the court notes that the par- 
tics dispute the effect of Lexicon v. MIbi*rg fVeiJts Ber- 
j/fdfi? Hyu&s (ft LGftjck, 523 US. 26, J 40 L Ed 2d 62, 
IIS S. Ct 956 (19981 on the motions to transfer cur- 
rently before the court. In Lexecon, the Supreme Court 
held that [HNl ] a district court to which case^^ havs been 
transferred pursuant to 2S U.S.C § J 407 for pretrial 
proceedings cannot, after conclusion of the pretrial pre- 
ceedings, i*Sl transfer the case to itself for trial under § 
1404(a). Lexseon, 523 V,S. m 26. Because the cases at 
issue here were ofigmaliy filed in this district, the rule 
espoused in Levecon does not bar this court from consid- 
eruig the present g 1404(fl) motion. Following the re- 
mand of cases transftrrcd to a single transferee court 
pursuant to an MDL Panel's order, individual cases may 
be transftrred by the originating courts. See Shah v. Pan 
Am. World S^rvj^s, Ins., /4S F.3d d4, 91 f2nd Or 
J 993) (quoting Lexeson, IIS S. Ct at 964)^ yarnado v. 
Dai7^k Med, ftjc, 1998 U.S. Dfst. LEXIS I3MS, J99S 
JVL S24S96 (E.D,La, Aug. 19, 1998). Accordingly, the 
court turns to its g I4f>4Ca) analysis, 

[HN2] Under g 1404(a), a District Court may, for 
the convenience of the parties and the witnesses and in 
the interest of justice^ transfer any civil action to any 
other district or division vrhere it might have been 
brought. 2S U.S^C. § J404(^). It is well-established that 
a decision to transfer a case is committed to the district 
Courtis sound discretion. Hellsr Fin., Inc. k Midwhsy 
Powdsy Co., Inc., S33 F.2d 1236, 1293 (7th Or I9S9); 
1*6] Coffey v. Van Dom Iron W^orks, 796 K 2d 217, 219 
(7th Cir. I9S6). A case may be tmnaferred pursuant to § 
1404(a) if the movant meet^ his burden of showmg tliat: 
(!) venue is proper in both the transfcrar and transferee 
courts (2) transfer is fbr the convenience of the parties 
and wiinegses; and (3) trnngfor is m the interest of justice. 
Symons Corp, v. Southern Forming and Supply, Inc., ?54 
F. Supp. 184. IS6 (N.DHi 1997). These fBCtors ai^ not 
rigid, but rather "are best viewed as placeholders for a 
broader set of considerations, the contours of which turn 



upon the facts of each case." Coffey, 796 F.2d at 220 ti 
3. 

The first factor is met in this case, The parties do not 
dispute that venue is proper ui both the Northern District 
of Illinois and the Eastern District of Ncfw York. Because 
venue is proper in either district, the court turns to the 
second factor 

The second factor is whether the transfer fs being 
made for the convenience of tlie parties and the wit- 
nesses, fHN3] In analyzing the convenience of the wit- 
nesses, the court mu5t evaluate a number of factors, such 
as: (1) the number of witnesses located m each district; 

(2) the [*7] relative ease of access to sources of proof; 

(3) the availability of compulsoiy process for tlie atten- 
dance of unwilling witnesses^ C4) the cost of obtaming 
the attendance of witnesses; and (5) the situs of material 
events. See CotmtrytTian v, St^in Roe <ft Farnham, 681 
F. Stjpp. 479, 483 (1987): Genden v. Merrfll, Lynck 
Pierce, Fenmr tft Smith, Inc., {^2} F. Svpp. 730. 782 
fl^.D. I!!. I9^5j. The convenience of the witnesses is 
often viewed as the moat important factor to be consid- 
ered. See First Health Grottp, Corp. v, Sanderson Farf^s, 
fnc, 2000 US. Dist. LEXIS 965, 2000 WL 139474, at *3 
(N,D. 111. Jan. ^I.IOQO); Tingstol Co. v. Jfdriflimv Sales. 
inc. 13 F. Supp 2d 930, 933 (N.D. III. I99S); Rose v. 
Franchetri, 713 F. Supp. 1203, I2I4(N.D.m. 1 989). 

Plaintiffs ai^gue that the Eastern District of New 
York is the most convenient location for both the parties 
and the witnesses. The court first considers ease of the 
parties. The individual plaintiffs themselves are scattered 
throughout the coimtry, and thorefojie their locations do 
not contribute to this analysis. The defendants^ locations, 
on tlie other hand, make a signiiicBnt contribution [*ai 
to this analysis. Virtually all of the manufacturer defen- 
dants have corporate headquarters or principal places of 
business in the New York metropolitan area. Furthcr- 
more^ the majority of the law firms representing defen- 
dants have offices in New York and both law firms serv- 
ing as co-leed national counsel for the Boies/Gravante 
plaintifCs have offices in New York Thus, consideration 
of the parties' locations milttatei; in favor of transfer. 

Consideration of the potential witnesses similarly 
supports transfer. Potential witnesses Include key execu- 
tives and cmrent and former employees of defendant 
manufacturersH Employees of co-coconspirators and 
third-party witnesses will also be called to testify. Spe- 
cifically^ some of these witnesses include individuals 
from: IMS Health; Prudential Life Insurance Company 
of America; Managed Health Care Associates; Medco 
Containment Services, Inc.; and William Steere, a former 
Chief Executive OfRcer of defendant Pfizer, Inc. A 
number of these and other potential witnesses are located 
m or near an area m New Jersey tliflt contains such a 
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concentration of the phannaceiitical industry ft is known 
as the ^pftarmacCTtical coirid&r." The "pharmaceiitica] 
corridor" [*9J is within the Eastern District of Neiy 
YoTk'3 100 mile sEbpoena power, [HN4] FsdJl Cfv. Fro 
-^^ff^X^) C'a subpoena may be served at any place within 
the district of the court by which it is issued, or at any 
place i^ithout tht district that is within 100 miles of the 
place of the...triai.H.."). Many of those witnesses not lo- 
cated in the '^phflnnBceutical corridor" are located in 
other areas within the Eastern District of New York's 100 
mile subpoena power. Accordmgly, plaintiffs ar^ue that 
compulsory process of more witnesseg may be obtained 
if the cases are tried in tJie EaatarD EHstrict of New York 
rather than in this, or any other. District. 

Defendants counter that plaintiffs have not shown 
that UBnsfor would be more convenient for the partieg 
and the witnesses because plaii^tiffj have not set forth 
with specificity what witnesses they will call and the 
nature of those witnesses^ testimony. The cotirt disagrees, 
Plaintiffs have stjfficiently identified their potential wit- 
nesses and have sufficiently explained tbc tiature of the 
Witnesses' testinfiony. Tha dgfbndantg in the Malley's 
plaintiflfe' eases further argue Aat they are willing to 
agree to bring any potential witnesses under their oontrol 
J*10] to Chicago and thus ease the burden of these wit- 
nc3scs in coming here. This offer, however, does not 
extend TO the many witnesses who are not within their 
control, such as third party witnesses, witnesses em- 
ployed by alleged co-conspirators, or former employees. 
On balance, the court finds that trying these cases in the 
Eastern District of New York would be more convenient 
for the parties and the witnesses than trying them in this 
District. 

IHN5] The third factor the court must consider is 
whether the transfer is in the interest of justice. To make 
this determination, the court muRt analyze: (1) the rela-- 
tion of the communiiy to the issue of the Litigation; (2) 
the court's familiarity with appHcablo law; and (3) the 
congestion of the respective court dockets. Carter u 
Clark Marerfat Handling Co., 1993 US Dist LEXIS 
2f67^ 1993 WL 892H at *3; H7ighss v. Cargilt, Inc., 
1994 U.S. Dist. LE;US 4827, J 994 WL J429H at *2 
(N.D. III. 1934), When considering this third factor, the 
conrt grants considerable weight to the plaintiffs choice 
of fbrum. Sec Ayesta Sfti^eld, Inc. v. Ofympic Co?ii'l 
flfiT, 2000 US Dist LEXfS J 670, at *17 (N,D. Ul Feb. 
14, 3000); Von Ifoldt v. //lit^? Injeciian Afotding ^., 
Ltd^ 83? F. Supp. I^X m (N.D. lU, 1995). [*11] In 
addition, tlic admmistration of justice is better served 
when "die action is litigated in the forum that is 'closer to 
the action/" CarHh v. Darden. 992 F. Supp. 1024 J 026 
(N.D. Ill 1998). 

Plamtiffs contend that the interest of justice would 
be served by tramsfening the cases, Plamtiffs argue that 



the relative proximity of the parties, witnesses, counsel, 
and the pharmaceutical industry to the Extern District of 
New York make that District "closer to the action." 
Plaintiffs further explain that they wish to transfer all of 
their cases to the Bastem District of New York for one 
efficient, consolidated trial The Boies/Gravante plain- 
tifft already have a number of cases pending in the East- 
ern District of New York, Although the Malley's plain- 
tiff do not have any cages cmrently pending in the Ext- 
ern District of New York, they too wish to ultimately 
transfer all of their cases to that Dlsttict so that they may 
continue their joint efforts with the Boies/Gravante plain- 
tiff. 

The plamtiffe contend that it is in the interest ofjgg- 
tice and judicial economy that they be allowed to pursue 
their joint efforts in these cases. The Boies/Gravante 
plaintiff and [^12] tlie Malley's plaintiffs have pursued 
their respective Sherman Act claims jointly for many 
years. The t:wo opt-out groups have shared common ex- 
penses, tbc labor of discoveiy, legal researeh, motion 
practice and all manner of pre-triat preparation. They 
also share a document depository^ deposition transcripts 
and abstracts, and legal theories. Each group will rely on 
overlapping witnesses, documents^ and evidence to es- 
tablish thcu- case^ Although the Malley's plaintiffs have 
settled with more defendants than the Boies/Gravante 
plaintiffs, alt the remaining Malley's defendants are ac- 
tive defendants in the Boies/Gravante plaintiff group. 
Moreover, all these defbndants are already defendants in 
the Boies/Gravante cases currently on file in the Eastern 
District of New York. By consolidating tlieir cases in the 
location that is most convenient for the parties and the 
witnesses, the plaintiffs argue that all the parties will 
avoid the duplication of time and expense that wogJd 
inevitably result if the cases were tried in multiple fo- 
rums^ Tlie plaintiffs present pervasive ai*guments ex- 
plaining why transferring the cases would be in the inter- 
est of justice. 

Conversely, the defendants' arguments [*131 that 
transferring the case is not in the interest of Justice are 
not perauasive. Much of defendants^ opposition to trans- 
fer stems from the ftct that this court served as flie MDL 
transferee court. First, defendants ar^gue that the interest 
of justice would be better served if this ceim retains 
these cages becanse this court's extensive history and 
experience during the pre-trial phase of these cases will 
facilitate tnrther proceedings. That this court has more 
experience with all of the MDL 997 cases than any other 
conn at this stage of this complex litigation is obvious. 
Yet this couti's familiarity witli the cases up until this 
point does not dictat:e that it must hold on to the cases 
until their completion. Such a result is contreiy to the 
requirement that the MDL Panel remand coses that had 
been transferred for consolidated pre-trial proceedings 
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once those proceedings were completjed. L^x^con, 523 
U.S. at 26; 28 U.S.C 1407. This couifs role fls MDL 
transferee was to ovcrj^ee coordinated or consolidiited 
pretriaJ proceedings. Tho court's obligations as the MDL 
transferee court hafve now been fulfilled, TTie conn has 
no doubl the courts that subsequently f*14) preside over 
these cases wi]] do so judiciously and competently. 

Second, defendants argue tbat the feet that the MDL 
Panel chose this court as the center for pretrial proceed- 
ings indicates that this court is the best location for the 
instant ca^es. Too much is made of the MDL Panel's 
decision. The MDL ?anel had to decide the best location 
for all die MDL 997 cases, not just the cases presently 
before this court The considerations and the fiacts before 
the MDL Pane] at that time wore different than the con- 
siderations currently before this court. Thus, the MDL 
Panel's choice of this District as the center of pretrial 
proceedings does not necessarily mean this District is the 
best location for the trial (s) of the individual opt-out 
cases. 

Third, the defendants make certain arguments based 
on ftcts related to the Class case tried before this court. 
Such arguments are irrelevant here. The Boies/Gravante 



plaintiSs and the Malleus pkintLffs opted out of the 
Class. As such, they are entitled to tiy their cases in the 
manner ihcy wfsh, and the manner in which they choose 
to tiy their cases may differ from the methods chosen by 
the Class plaintiffs. 

In sum, the court finds that the plainttfls [*IS| have 
shown that the convenience of the parties and witnesses 
and the interest of justice will be ftirthcried by trans fer- 
ring their cases to the Eastern District of New York. 
Conversely^ the defendants have failed to show they 
would be prejudiced if their cases are transferred to the 
Eastern District of N&^v Yorkn Accordmgly, the court 
concludes that the cases should be transferred. 

CONCLUSION 

For tlie foregoing reasons, the Plaintififs' motion to 
transfer their cases to the Eastern District of New York is 
granted. 

Charles P. Kocoras 

United States District Judge 

Dated: JAN 1 7 2002 



